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                        ORDER 

 
Per R.K. Panda, A.M 
 
 This appeal filed by the assessee is directed against 

the order dated 29.3.2022 of the learned Pr.CIT-1, Hyderabad, 

relating to A.Y.2017-18. 

 

2. Facts of the case, in brief, are that the assessee is an 

individual and filed her return of income on 26.07.2017 for A.Y 

2017-18 admitting income from House Property and other sources 

at Rs.3,66,720/-. The case was selected for scrutiny under CASS 

and issues on which the selection was made was “Large Value 

Cash deposited during demonetization period as compared to 

returned income”. Notice u/s 143(2) of the Act dated 9.8.2018 

was issued and served electronically on the assessee as well as 
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through speed post on 16.8,.2018. Subsequently, notices u/s 

142(1) of the Act were issued calling for certain information on 

15.01.2019 & 20.11.2019 and duly served on the assessee 

through ITBA Portal. In response to the notices issued, the 

assessee furnished the information as called for from time to time. 

The Assessing Officer thereafter completed the assessment u/s 

143(3) on 28.12.2019 by accepting the income returned.  

 

3. Subsequently, the learned PCIT, on perusal of the 

assessment records, found that the assessee is maintaining an 

account bearing A/c No.008010100579247 with Axis Bank where 

an amount of Rs.15.50 lakhs in cash was deposited during 

demonetization period. Out of this, the assessee has explained the 

sources to the extent of Rs.4.50 lakhs only. The sources for the 

balance deposits of Rs.11 lakhs remained unexplained. This 

omission by the Assessing Officer according to the learned PCIT 

rendered the assessment order passed u/s 143(3) dated 

28.12.2019 erroneous and prejudicial to the interests of revenue. 

He, therefore, issued a notice u/s 263 dated 30.11.2021 to the 

assessee, followed by further opportunities on 17.12.2021 and 

13.01.2022 respectively.  

 

4. In response to the said notices, the assessee appeared 

before the PCIT and submitted the information as called for. The 

assessee also objected to the proposal for initiating 263 stating 

that the issues were examined by the Assessing Officer during the 

course of proceedings u/s 143(3) and therefore, requested the 

learned PCIT to drop 263 proceedings.  

 

4.1 However, the PCIT was not satisfied with the 

arguments advanced by the AR of the assessee. He noted that as 
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per the records, the deposits made in the assessee's bank account 

is Rs 15.50 lakhs during the demonetization period. The source 

for the said cash deposits was previous cash withdrawals from the 

bank account, accumulated income from house property and 

savings from previous years etc., But the amount of cash 

deposited on 10.11 2016 is Rs6 lakhs as against the balance that 

would have been available with the assessee is of Rs 4.50 lakhs. 

Similarly, another deposit of Rs 9.50 lakhs on 17.11.2016 is 

incidentally from the cash balance of only Rs 4.50 lakhs out of 

which cash deposits were made have not been provided.  To state 

that the Assessing Officer has examined something which has not 

been produced by the Assessing Officer for examination is not 

correct. According to him, assuming without accepting that the 

information was produced but the officer had overlooked it would 

not help the cause of the assessee, as no proper verification has 

been done by the Assessing Officer resulting in taking a legally 

permissible view. He observed that in the present case, based on 

the information available from record, the submissions of the 

taxpayer that the same has been looked into and allowed by the 

Assessing Officer seems to be misplaced.  According to the PCIT, 

the decisions rendered in the case laws cited were rendered in the 

particular context and facts of those cases which cannot be 

applied as a thumb rule. The taxpayer has not explained the 

difference of Rs. 11 lacs, between the cash balance available of 

only Rs 4.5 lakhs, and the deposit of Rs. 15.50 lakhs one on 

10.11.2016 and the other on 17.11.2016. Rejecting the various 

explanations given by the assessee and distinguishing the various 

decisions cited before him, he held that the order passed u/s 

143(3) dated 28.12.19 is erroneous and in so far as it is 

prejudicial to the interests of revenue. He, accordingly,  set aside 

the order passed u/s 143(3) and directed the Assessing Officer to 
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pass a fresh order after due verification of the source of cash 

deposit.  

 

5.              Aggrieved with such order of the learned Pr.CIT the 

assessee is in appeal before the Tribunal by raising the following 

grounds of appeal: 

 
 “1.The Learned Pr. CIT-1, Hyderabad (Pr. CIT) erred in facts and 
law  while passing the order u/s 263 of the Income Tax Act, 1961.  
 
2. The Learned Pr. CIT erred in holding the assessment order dated 
28.12.2019 passed u/s 143(3) of the Act as erroneous ignoring that 
the order has been passed after making necessary inquiries and 
carefully considering the relevant material available on record (i.e., 
submissions made by assessee explaining the sources  of cash 
deposits along-with the bank statement supporting the explanation 
of assessee). Therefore, cannot be considered as erroneous.  
 
3.  The Learned Pr. CIT erred in holding that balance of cash 
available with assessee before is only Rs. 4,50,000/-ignoring that 
from the cash withdrawals reflecting in the bank statement it is 
evident that Rs. 15,50,000/- was available with assessee ad this and 
3 6,00,000) amount was deposited on 10.11.2016 (Rs. 6,00,000) 
and 17.11.2016 (Rs. 9,50,000/-). This was verified and was found to 
be correct by the assessing officer in the assessment proceedings, 
accordingly no addition was made.  
 
4. For this and any other grounds that may be raised before or 
during the course of hearings, it is prayed that relief be granted.”.    

 

6.       The learned Counsel for the assessee strongly objected to 

the order passed by the learned PCIT by invoking the jurisdiction 

u/s 263. Referring to page 8 and 31 to 33 of the Paper Book, he 

submitted that during the course of the assessment proceedings, 

the Assessing Officer has called for information and documents 

with reference to the cash deposits during the demonetization 

period. Referring to paper book pages 12 to 14 and 34 to 36, he 

submitted that the assessee filed her response to the said notices 

from time to time by providing all the information and documents 

as called for by the Assessing Officer for substantiating the source 
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of such cash deposits made during the demonetization period. He 

submitted that the case was selected for limited scrutiny 

assessment solely for the reason of cash deposits during the 

demonetization period and the assessee has explained the source 

of such cash deposits before the Assessing Officer and the 

Assessing Officer, after conducting necessary inquiries has 

accepted the contention of the assessee and passed the order 

accepting the returned income. Therefore, the learned PCIT is not 

justified in setting aside the order passed by the Assessing Officer 

u/s 263 of the I.T. Act.  

 

7. Referring to the following decisions he submitted that 

once a query has been raised by the Assessing Officer and 

explanation is given by the assessee, revision u/s 263 cannot be 

done: 

(i) ITAT Hyderabad Bench in ITA 923/Hyd/2017 in the 

case of  Narasimha Reddy Peechu vs. Income Tax 

Officer 

(ii) Hon'ble Rajasthan High Court in the case of CIT vs. 

Hari Om Stones (423 ITR 198) 

(iii) ITAT Visakhapatnam in ITA No.194/Viz/2018 in the 

case of Srinivasa Hair Industries vs. ACIT 

(iv) ITAT Delhi in ITA No.3225/Del/2013 in the case of 

Sanspareils Greenlands (P) Ltd vs. CIT 

 

8. Referring to the decision of the Tribunal in assessee’s 

own case for A.Y 2009-10 and 2014-15 he submitted that similar 

issue of cash deposits had come up for consideration before the 

Tribunal and the Tribunal had deleted such addition made by the 

Assessing Officer which was confirmed by the learned CIT (A). He 
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submitted that the assessee has no control over the manner in 

which the Assessing Officer has to pass his order after necessary 

details were furnished by the assessee as called for by him. He 

submitted that since the Assessing Officer in the instant case has 

made adequate inquiry and after being satisfied has accepted 

source of cash deposits during the demonetization period, 

therefore, the PCIT should not have invoked jurisdiction u/s 263 

of the I.T. Act. He accordingly submitted that the order passed by 

the PCIT should be set aside and the grounds raised by the 

assessee should be allowed.  

 

9. The learned DR, on the other hand, heavily supported 

the order of the PCIT. He submitted that a perusal of the 

assessment order shows that it is very brief and a cryptic order 

and the very basis on which the case was selected has not been 

properly verified by the Assessing Officer. Referring to the copy of 

the Bank statement filed in the paper book, he submitted that it 

is not known as to why the assessee has deposited and withdrew 

the cash on the same day and the Assessing Officer has not 

verified these facts before accepting the returned income ignoring 

the fact that the case was selected for limited scrutiny to verify the 

cash deposits during the demonetization period.  

 

10. We have heard the rival arguments made by both the 

sides, perused the orders of the AO and the learned Pr.CIT and 

the paper book filed on behalf of the assessee. We have also 

considered the various decisions cited before us by both sides. It 

is an admitted fact that the case was selected for limited scrutiny 

to verify the large cash deposits during demonetization period. We 

find the Assessing Officer during the course of assessment 
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proceedings has asked the assessee to explain the source of cash 

deposits vide his query letter dated 9.8.2018 as well as 1.10.2019. 

The  notice and the annexure to the questionnaire dated 

1.10.2019 reads as under:  
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11. We find the assessee vide his reply dated 10.10.2019 

has given detailed reply before the Assessing Officer which reads 

as under: 

 



  ITA No 222 of 2022 Shashikala Gupta  

Page 10 of 15 
 

 

 



  ITA No 222 of 2022 Shashikala Gupta  

Page 11 of 15 
 

 

 

 



  ITA No 222 of 2022 Shashikala Gupta  

Page 12 of 15 
 

 

 

12. We find the Assessing Officer after considering the 

reply given by the assessee has accepted the source of such cash 

deposits and did not make any addition on account of the same. 

Under these circumstances, we have to see as to whether the 

impugned order passed by the Assessing Officer calls for revision 

u/s 263 of the I. T. Act.  

 

12.1. The Hon'ble A.P High Court in the case of Spectra 

Shares & Script (P) Ltd vs. CIT, reported in 354 ITR 35 (A.P) while 

deciding an identical issue has observed as under: 

“If there was an inquiry, even inadequate that would not by itself give 
occasion to the Commissioner to pass orders u/s 263 merely because he 
has a different opinion in the matter. It is only in cases of lack of inquiry 
that such a course of action would be open. An assessment order made 
by the Income Tax Officer cannot branded as erroneous by the 
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Commissioner simply because, according to him, the order should have 
been written more elaborately. There must be some prima facie material 
on record to show that the tax which was lawfully exigible has not been 
imposed or that by the application of  the relevant statute on an 
incorrect or incomplete interpretation, a lesser tax than was just, has 
been imposed. The power of the Commissioner u/s power of the 263(1) is 
not limited only to the material which was available before the AO and 
in order to protect the interests of the Revenue, the Commissioner is 
entitled to examine any other records which are available at the time of 
examination by him and to Take into consideration even those events 
which arose subsequent to the order of the assessment".  

 

13.  The Hon'ble Supreme Court in the case of Malabar 

Industrial Company Ltd., Vs. CIT |243 ITR 83] (SC) held that the 

phrase 'prejudicial to the interest of Revenue' had to be read in 

conjunction with an erroneous order passed by AO. Every loss of 

Revenue as a sequence of order of the AO cannot be treated as 

prejudicial to the interest of Revenue. For example, when an AO 

adopted one of the courses permissible in law, and it has resulted 

in loss of Revenue, or whether two views were possible and the 

Assessing Officer has taken one view which the CIT did not agree, 

it could not be treated as erroneous order prejudicial to the 

interest of Revenue, unless the view taken by the AO was un-

sustainable in law. 

 

14. Similarly, the Hon'ble A.P High Court in the case of 

CIT vs. Anand Food Products (39 Taxmann.com 187) (A.P -H.C) 

has held that where the Assessing Officer had made inquiries on 

issues under consideration and assessee had given detailed 

explanation by furnishing data, the decision of the Assessing 

Officer cannot be prejudicial to the interest of Revenue, simply 

because he did not make detailed discussion. Various other 

decisions relied on by the learned Counsel for the assessee also 

support the proposition that when the Assessing Officer has made 

detailed inquiries by raising query on which the case was selected 
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for scrutiny and the assessee has filed requisite details, the order 

cannot be held to be erroneous so as to invoke jurisdiction u/s 

263 of the I.T. Act since the twin conditions are not fulfilled. 

 

15. We further find, the Explanation (2) to proviso to 

section 263, which was introduced by the Finance Act, 2015 w.e.f. 

1.6.2015 clearly states that an order passed by the Assessing 

Officer shall be deemed to be erroneous in so far as it is 

prejudicial to the interest of the Revenue, if in the opinion of the 

PCIT or CIT the order is passed without making inquiries or 

verification which should have been made. However, in the 

instant case, the Assessing Officer has made adequate inquiries 

by calling for details and the assessee has furnished its reply 

substantiating the source of such cash deposits, and the 

Assessing Officer after going through the same has accepted the 

explanation of the assessee. Therefore, the order of the Assessing 

Officer, in our opinion,  cannot be said to be erroneous. 

 

16. It has been held in various decisions that for invoking 

jurisdiction u/s 263 of the I.T. Act, the twin conditions namely, (a) 

the order is erroneous and (b) the order is prejudicial to the 

interest of the Revenue must be satisfied. However, in the instant 

case, the order may be prejudicial to the interest of the Revenue, 

but it cannot be said to be erroneous since the Assessing Officer, 

after conducting necessary inquiries by calling for information 

and having gone through the details furnished by the assessee 

has taken a possible view. Merely because the learned PCIT does 

not agree with the view taken by the Assessing Officer, the order 

cannot be said to be erroneous or not a possible one. Under these 

circumstances, since one of the twin conditions i.e. the order is 

not erroneous is not satisfied, therefore, we hold that the learned 
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PCIT is not justified in invoking jurisdiction u/s 263 of the I.T. 

Act. Accordingly, the order of the PCIT passed u/s 263 of the I.T. 

Act is set aside and the grounds raised by the assessee are 

allowed. 

 

17. In the result, appeal filed by the assessee is allowed. 

 

Order pronounced in the Open Court on 19th December,2022 
 

                      Sd/-               Sd/- 
(LALIET KUMAR)           

JUDICIAL MEMBER 
(R.K. PANDA)              

ACCOUNTANT MEMBER 

 
Hyderabad, dated 19th December, 2022. 
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