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ORDER
Per R.K. Panda, A.M

This appeal filed by the assessee is directed against
the order dated 29.3.2022 of the learned Pr.CIT-1, Hyderabad,
relating to A.Y.2017-18.

2. Facts of the case, in brief, are that the assessee is an
individual and filed her return of income on 26.07.2017 for A.Y
2017-18 admitting income from House Property and other sources
at Rs.3,66,720/-. The case was selected for scrutiny under CASS
and issues on which the selection was made was “Large Value
Cash deposited during demonetization period as compared to
returned income”. Notice u/s 143(2) of the Act dated 9.8.2018

was issued and served electronically on the assessee as well as
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through speed post on 16.8,.2018. Subsequently, notices u/s
142(1) of the Act were issued calling for certain information on
15.01.2019 & 20.11.2019 and duly served on the assessee
through ITBA Portal. In response to the notices issued, the
assessee furnished the information as called for from time to time.
The Assessing Officer thereafter completed the assessment u/s

143(3) on 28.12.2019 by accepting the income returned.

3. Subsequently, the learned PCIT, on perusal of the
assessment records, found that the assessee is maintaining an
account bearing A/c No.008010100579247 with Axis Bank where
an amount of Rs.15.50 lakhs in cash was deposited during
demonetization period. Out of this, the assessee has explained the
sources to the extent of Rs.4.50 lakhs only. The sources for the
balance deposits of Rs.11 lakhs remained unexplained. This
omission by the Assessing Officer according to the learned PCIT
rendered the assessment order passed u/s 143(3) dated
28.12.2019 erroneous and prejudicial to the interests of revenue.
He, therefore, issued a notice u/s 263 dated 30.11.2021 to the
assessee, followed by further opportunities on 17.12.2021 and

13.01.2022 respectively.

4. In response to the said notices, the assessee appeared
before the PCIT and submitted the information as called for. The
assessee also objected to the proposal for initiating 263 stating
that the issues were examined by the Assessing Officer during the
course of proceedings u/s 143(3) and therefore, requested the

learned PCIT to drop 263 proceedings.

4.1 However, the PCIT was not satisfied with the
arguments advanced by the AR of the assessee. He noted that as
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per the records, the deposits made in the assessee's bank account
is Rs 15.50 lakhs during the demonetization period. The source
for the said cash deposits was previous cash withdrawals from the
bank account, accumulated income from house property and
savings from previous years etc., But the amount of cash
deposited on 10.11 2016 is Rs6 lakhs as against the balance that
would have been available with the assessee is of Rs 4.50 lakhs.
Similarly, another deposit of Rs 9.50 lakhs on 17.11.2016 is
incidentally from the cash balance of only Rs 4.50 lakhs out of
which cash deposits were made have not been provided. To state
that the Assessing Officer has examined something which has not
been produced by the Assessing Officer for examination is not
correct. According to him, assuming without accepting that the
information was produced but the officer had overlooked it would
not help the cause of the assessee, as no proper verification has
been done by the Assessing Officer resulting in taking a legally
permissible view. He observed that in the present case, based on
the information available from record, the submissions of the
taxpayer that the same has been looked into and allowed by the
Assessing Officer seems to be misplaced. According to the PCIT,
the decisions rendered in the case laws cited were rendered in the
particular context and facts of those cases which cannot be
applied as a thumb rule. The taxpayer has not explained the
difference of Rs. 11 lacs, between the cash balance available of
only Rs 4.5 lakhs, and the deposit of Rs. 15.50 lakhs one on
10.11.2016 and the other on 17.11.2016. Rejecting the various
explanations given by the assessee and distinguishing the various
decisions cited before him, he held that the order passed u/s
143(3) dated 28.12.19 is erroneous and in so far as it is
prejudicial to the interests of revenue. He, accordingly, set aside

the order passed u/s 143(3) and directed the Assessing Officer to
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pass a fresh order after due verification of the source of cash

deposit.

S. Aggrieved with such order of the learned Pr.CIT the
assessee is in appeal before the Tribunal by raising the following

grounds of appeal:

“1.The Learned Pr. CIT-1, Hyderabad (Pr. CIT) erred in facts and
law while passing the order u/s 263 of the Income Tax Act, 1961.

2. The Learned Pr. CIT erred in holding the assessment order dated
28.12.2019 passed u/s 143(3) of the Act as erroneous ignoring that
the order has been passed after making necessary inquiries and
carefully considering the relevant material available on record (i.e.,
submissions made by assessee explaining the sources of cash
deposits along-with the bank statement supporting the explanation
of assessee). Therefore, cannot be considered as erroneous.

3. The Learned Pr. CIT erred in holding that balance of cash
available with assessee before is only Rs. 4,50,000/-ignoring that
from the cash withdrawals reflecting in the bank statement it is
evident that Rs. 15,50,000/- was available with assessee ad this and
3 6,00,000) amount was deposited on 10.11.2016 (Rs. 6,00,000)
and 17.11.2016 (Rs. 9,50,000/-). This was verified and was found to
be correct by the assessing officer in the assessment proceedings,
accordingly no addition was made.

4. For this and any other grounds that may be raised before or
during the course of hearings, it is prayed that relief be granted.”.

0. The learned Counsel for the assessee strongly objected to
the order passed by the learned PCIT by invoking the jurisdiction
u/s 263. Referring to page 8 and 31 to 33 of the Paper Book, he
submitted that during the course of the assessment proceedings,
the Assessing Officer has called for information and documents
with reference to the cash deposits during the demonetization
period. Referring to paper book pages 12 to 14 and 34 to 36, he
submitted that the assessee filed her response to the said notices
from time to time by providing all the information and documents

as called for by the Assessing Officer for substantiating the source
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of such cash deposits made during the demonetization period. He
submitted that the case was selected for limited scrutiny
assessment solely for the reason of cash deposits during the
demonetization period and the assessee has explained the source
of such cash deposits before the Assessing Officer and the
Assessing Officer, after conducting necessary inquiries has
accepted the contention of the assessee and passed the order
accepting the returned income. Therefore, the learned PCIT is not
justified in setting aside the order passed by the Assessing Officer
u/s 263 of the I.T. Act.

7. Referring to the following decisions he submitted that
once a query has been raised by the Assessing Officer and

explanation is given by the assessee, revision u/s 263 cannot be

done:

(i) ITAT Hyderabad Bench in ITA 923 /Hyd/2017 in the
case of Narasimha Reddy Peechu vs. Income Tax
Officer

(ii) Hon'ble Rajasthan High Court in the case of CIT vs.
Hari Om Stones (423 ITR 198)

(iii) ITAT Visakhapatnam in ITA No.194/Viz/2018 in the

case of Srinivasa Hair Industries vs. ACIT
(iv) ITAT Delhi in ITA No.3225/Del/2013 in the case of
Sanspareils Greenlands (P) Ltd vs. CIT

8. Referring to the decision of the Tribunal in assessee’s
own case for A.Y 2009-10 and 2014-15 he submitted that similar
issue of cash deposits had come up for consideration before the
Tribunal and the Tribunal had deleted such addition made by the
Assessing Officer which was confirmed by the learned CIT (A). He
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submitted that the assessee has no control over the manner in
which the Assessing Officer has to pass his order after necessary
details were furnished by the assessee as called for by him. He
submitted that since the Assessing Officer in the instant case has
made adequate inquiry and after being satisfied has accepted
source of cash deposits during the demonetization period,
therefore, the PCIT should not have invoked jurisdiction u/s 263
of the I.T. Act. He accordingly submitted that the order passed by
the PCIT should be set aside and the grounds raised by the

assessee should be allowed.

9. The learned DR, on the other hand, heavily supported
the order of the PCIT. He submitted that a perusal of the
assessment order shows that it is very brief and a cryptic order
and the very basis on which the case was selected has not been
properly verified by the Assessing Officer. Referring to the copy of
the Bank statement filed in the paper book, he submitted that it
is not known as to why the assessee has deposited and withdrew
the cash on the same day and the Assessing Officer has not
verified these facts before accepting the returned income ignoring
the fact that the case was selected for limited scrutiny to verify the

cash deposits during the demonetization period.

10. We have heard the rival arguments made by both the
sides, perused the orders of the AO and the learned Pr.CIT and
the paper book filed on behalf of the assessee. We have also
considered the various decisions cited before us by both sides. It
is an admitted fact that the case was selected for limited scrutiny
to verify the large cash deposits during demonetization period. We

find the Assessing Officer during the course of assessment
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proceedings has asked the assessee to explain the source of cash

deposits vide his query letter dated 9.8.2018 as well as 1.10.2019.

The notice and the annexure to the questionnaire dated

1.10.2019 reads as under:
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ANMEXURE

Please furnish the following informationfdecuments:

1. As seen from the online submissions made on 28.08.2018 & 28.01.2019, wharein you
have subrmitted that the deposits are oul of the total previous withdrawals  which are
on account of repayment of hand loans by Your husband Mr. Wijay Kumar Gupta. But
on werification of Axis Bank account statement bea ring Mo. DOBO10100579247, it
shows that the following amounts were deposited in cash by you and immediately on
the same day the amounts are being drawn by M. Wijay Kumar Gupta through
cheques! self withdrawal through chaque . Thus, it appears to be routing the un
accounted cash through your aceount. Hence, you are reguired to submit your
explanation for these transactions together with a note on purpase of taking loan and
utility with evidence.

Dals Particulars VWithdrawal Deposits

|
D5.07.2018 |Se|f Cash deposit 950000

I05.07.2016 |Withdrawal5 through cheque|350000
by Mr. Vijay kumar gupta
[

|05.07.2016 |Self  withdrawal  through 600000

| cheque
10.11.2016 |By Self Cash BO0000
=

10.11.2016 Withdrawals through chegue|/G00000

by Mr. Vijay kumar gupta
17.11.2016 |By Self Cash S50000
17.11.2018 [Withdrawals through cheque/925000

by M. Wijay kumar gupta

|

o
ERTIFIED TRUE AL
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Fage 43 ol B3

1 Furthes, as per the retum of income and the compulation sheet appended to your

submission . it i seen that you were in receipt of only House propery income and
MWher source income, In view of this, you are required to explain the sources fo
depositing huge cash amounting to RS.25,00.000- infa bank account held in your

name, Purpose and ulility with evidence

PANDURANGAM SREEDHAR S0TALA
WARD 101) HYDERABAD
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11. We find the assessee vide his reply dated 10.10.2019

has given detailed reply before the Assessing Officer which reads

as under:
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Icome Tax Officer

Voand 1011

Muvaberabagd

Sish s Feply bonobice U fs 14201 of the Income tax Act, 1961 dated 00710/ 20059
Fel CITHAY AST A F 142711/ 2009-20) T B3] 2847 1)

Assusce :Shashikala Gupda

AN AASPGIBIEN

ALY CHNTAIR

Mear Sir,

In continuation bo the submission made on 28700/ 2009 as a response o the above mentioned
naotice received vide reference no. ITRAZ AST/F/ 142011/ 2005207 1018531 284¢ 1) dated 0171072019,
hisliv i miy explanation and submission

1. Asseen from the online submissions made on 2808 2018 & 28.00.200%, wheredn Wikl
havee submitted that the deposits are out of the total previous withdrawals  which are
on account of repay ment of hand loans by your husband Mr. Vijay Kumar Gupta. But
on verification of Axis Bank account statement bearing MNo. 00801010057%247, it shows
that the tollowing amounts wepe deposited in cash by vou and immediately on the
samie day the amounts are being drawn by Mr. Vijay Kumar Gupta through cheques/
sell-withdrawal through cheque . Thus, itappears to be routing the unaccounted cash
through vour account. Henoe, vou are reguired o submit your explanation for these
transactions together with a nobe on purpese of taking loan and utility with evidence.

Reply: The explanation for the transactions mentioned b e notiee is as follows:

Cipening Bank Balance HAM
il S el :
Oliher DebdbgfCredits) | Cheque received from o hﬁtﬂ; G B.ln“ K Running
in Bank Account | (given to] VKG i Bank | Running
s . count i Cash
Date Amaount Drage Amoent ke Aol ] L Balanee
| 21-May-16 | -358 | | 53434
[ [
27-Mav-16 41,532 [ 5, ik |
- om— - | b E
§ =i 2-Jun-16 | 1400000 | 14,595,566 - |
e =) 02-Juwre16 | 700,000 795866 | 700,000 i
. i o 3 Jun-16 | 700,000 95,566 | 14,00,000
2-Jun-16 | E3.B64 1,759,740 | ]
_ . | e 25000 54,730 =
| 2Junle| TUF 00000 | ' 55,447 -
. | 05-ful-16 | -5,50,000 | 1005447 | 450000
| | O5ubl6| 350000 | | I 655,847 |
it , 05-Jul-16 | &,00,000 | S5.447 | 10 50,m0
i-julls 3400 | | 18047 | ;

W&
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_— - v wn wmen v "
Other DebitsfiCredits) | © e94° 'E““"'flr T Deposited) Eand Cash
DN givento) VKE: | ———— ot | Balanc® | Balance
 Date Amount Date | Amount | Date | —— _ﬁi,{lﬂ 0]
Sfuld6 | 500,000 P Iy [ ————
15-Jul-le | 500,000 —oqubts | 500000 | 18047 | 1530000
— - — — 1 18,280 -
WSep-16| 23 | 1 T it -
| 050chi6| 125706 | 05.Qcele| 130000 | L ————— o T )
13-Oct-16 | 52,460 . = Lo T e |
] Bl A | | 10-Nov-16 | -6,00000 | 666336 950000
B : T | b6, 330 - o5

: | 10-Nov-16 | -b00000 | e
N-Nov-1 | 83864 | ] _ - 1,50,

I CNewas| aswe 2400 —
17-Nov-16 | -9,50,000 | 975400 z
[ 1 1 | 17-Now-1s| 20,000 | 955400 20,000
| | vNow1§| 925000 | 0 | 30,400 :
15-Dec-16 | 41,932 | , ' _ I B - RO
bi-Doc-16 Lo | 72,822 zi |
M-Fah-17 4 |"|.|':,:_ [ [ [ | ]'I_L?_-'_LL &=
23-Marl7 | B3.86d | | | 198,618 -
22-Mar-1; A 7en | 164,858 -
- | 0a-Mar-17 | -1,00,000 | | 64858 -
31- M ar-17 a0 | &3,557 - |
Summar; r:f t]iF‘_fLiJ'lii Transactions E_s- as follows:
| Bank Balance Amount
Opeming Balance 54,492
[nterest Beceived _ 2,159
Cheque Received from Vijay Kumar Gupta 19,00,000
Cheque issued to YVijay Kumar Gupta -23,55,000
Payment of House Tax 1160
Receipt of Rental Income 5,03,184
Cash Deposited 25,00,000
Cash Withdrawal 35, 30,000
Refund amount received 57160
Charees paid =
Closing Balance 65557

Motes
I, Cash of Rs. 200,000/~ is depnlf.itﬁj cut of the cash withdrawn of Rs, 25 30 006 /- HI'I.

3 All the transactions with Mr. Vijay Kumar (Spouse) were done thron Hhin“:ﬂ“q.,_,f 1
cheque only. | |
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12. We find the Assessing Officer after considering the
reply given by the assessee has accepted the source of such cash
deposits and did not make any addition on account of the same.
Under these circumstances, we have to see as to whether the
impugned order passed by the Assessing Officer calls for revision

u/s 263 of the I. T. Act.

12.1. The Hon'ble A.P High Court in the case of Spectra
Shares & Script (P) Ltd vs. CIT, reported in 354 ITR 35 (A.P) while
deciding an identical issue has observed as under:

“If there was an inquiry, even inadequate that would not by itself give
occasion to the Commissioner to pass orders u/s 263 merely because he
has a different opinion in the matter. It is only in cases of lack of inquiry
that such a course of action would be open. An assessment order made
by the Income Tax Officer cannot branded as erroneous by the
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Commissioner simply because, according to him, the order should have
been written more elaborately. There must be some prima facie material
on record to show that the tax which was lawfully exigible has not been
imposed or that by the application of the relevant statute on an
incorrect or incomplete interpretation, a lesser tax than was just, has
been imposed. The power of the Commissioner u/s power of the 263(1) is
not limited only to the material which was available before the AO and
in order to protect the interests of the Revenue, the Commissioner is
entitled to examine any other records which are available at the time of
examination by him and to Take into consideration even those events
which arose subsequent to the order of the assessment".

13. The Hon'ble Supreme Court in the case of Malabar
Industrial Company Ltd., Vs. CIT |243 ITR 83] (SC) held that the
phrase 'prejudicial to the interest of Revenue' had to be read in
conjunction with an erroneous order passed by AO. Every loss of
Revenue as a sequence of order of the AO cannot be treated as
prejudicial to the interest of Revenue. For example, when an AO
adopted one of the courses permissible in law, and it has resulted
in loss of Revenue, or whether two views were possible and the
Assessing Officer has taken one view which the CIT did not agree,
it could not be treated as erroneous order prejudicial to the
interest of Revenue, unless the view taken by the AO was un-

sustainable in law.

14. Similarly, the Hon'ble A.P High Court in the case of
CIT vs. Anand Food Products (39 Taxmann.com 187) (A.P -H.C)
has held that where the Assessing Officer had made inquiries on
issues under consideration and assessee had given detailed
explanation by furnishing data, the decision of the Assessing
Officer cannot be prejudicial to the interest of Revenue, simply
because he did not make detailed discussion. Various other
decisions relied on by the learned Counsel for the assessee also
support the proposition that when the Assessing Officer has made

detailed inquiries by raising query on which the case was selected
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for scrutiny and the assessee has filed requisite details, the order
cannot be held to be erroneous so as to invoke jurisdiction u/s

263 of the I.T. Act since the twin conditions are not fulfilled.

15. We further find, the Explanation (2) to proviso to
section 263, which was introduced by the Finance Act, 2015 w.e.f.
1.6.2015 clearly states that an order passed by the Assessing
Officer shall be deemed to be erroneous in so far as it is
prejudicial to the interest of the Revenue, if in the opinion of the
PCIT or CIT the order is passed without making inquiries or
verification which should have been made. However, in the
instant case, the Assessing Officer has made adequate inquiries
by calling for details and the assessee has furnished its reply
substantiating the source of such cash deposits, and the
Assessing Officer after going through the same has accepted the
explanation of the assessee. Therefore, the order of the Assessing

Officer, in our opinion, cannot be said to be erroneous.

16. It has been held in various decisions that for invoking
jurisdiction u/s 263 of the I.T. Act, the twin conditions namely, (a)
the order is erroneous and (b) the order is prejudicial to the
interest of the Revenue must be satisfied. However, in the instant
case, the order may be prejudicial to the interest of the Revenue,
but it cannot be said to be erroneous since the Assessing Officer,
after conducting necessary inquiries by calling for information
and having gone through the details furnished by the assessee
has taken a possible view. Merely because the learned PCIT does
not agree with the view taken by the Assessing Officer, the order
cannot be said to be erroneous or not a possible one. Under these
circumstances, since one of the twin conditions i.e. the order is

not erroneous is not satisfied, therefore, we hold that the learned
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PCIT is not justified in invoking jurisdiction u/s 263 of the I.T.
Act. Accordingly, the order of the PCIT passed u/s 263 of the I.T.
Act is set aside and the grounds raised by the assessee are

allowed.

17. In the result, appeal filed by the assessee is allowed.

Order pronounced in the Open Court on 19t December,2022

Sd/- Sd/-
(LALIET KUMAR) (R.K. PANDA)
JUDICIAL MEMBER ACCOUNTANT MEMBER

Hyderabad, dated 19th December, 2022.
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